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security will get you into trouble the very first time. 
“Pervasive” conduct is conduct that may not be enough to 
constitute actionable harassment if it happens only once, 
but that may rise to this level if it happens frequently. 
Being subjected to repeated sexual jokes or being 
repeatedly asked out by a patient might rise to this level.

Consider the following facts about sexual harassment:

• The victim may be a man or woman. Years ago, sexual 
harassment claims by men were almost unheard of. 
While the majority of claims still are filed by female 
employees, we now see claims filed by male employees 
as well.

 • The victim does not have to be the opposite sex of the 
harasser. Same-sex harassment claims also are on the 
rise.

• The harasser can be the victim’s supervisor, a 
supervisor in another area, a co-worker or a non-
employee.

 • Harassment can occur outside work at social events, 
whether or not the company sponsors the event.

 • The EEOC and most state and local employee rights 
agencies will allow nearly anyone who walks through 
the door to file a sexual harassment charge. 

It may be possible to avoid liability, even if the 
harassment actually occurred, but only if you respond to 
all harassment complaints promptly and comprehensively. 
Liability for sexual harassment can vary by state, but 
federal courts generally allow employers one chance to 
address sexual harassment after an employee complains.
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Sexual harassment: tips for reducing employer liability
By Jeremy B. Lewin, partner, Barnes & Thornburg LLP

Employers spend considerable time and money 
defending sexual harassment claims. This issue 
of Practice Management Notes provides tips for 

reducing employer liability, along with a sample policy 
prohibiting sexual harassment in the workplace.

What is sexual harassment?
We’ve all seen stories about sexual harassment on 
television and in the movies. But claims of sexual 
harassment can take many forms: 

 • My supervisor always refers to me as “sweetie” or 
“honey.” 

 • My supervisor just handed me a nude photo of himself.

 • My supervisor said I looked nice in my sweater.

 • A patient at our clinic always asks me out, even though 
I told him I’m not interested. 

 • My boss said he won’t give me a promotion unless I go 
out with him.

Which one of these statements is a sexual harassment 
complaint? The answer may surprise you. In fact, each of 
these statements could be the basis for a charge of sexual 
harassment.

Although harassment complaints come in varied forms, 
not all conduct constitutes actionable harassment. Courts 
in most jurisdictions look for evidence that the conduct 
was either severe or pervasive. “Severe” conduct is 
conduct that is so egregious that one instance is enough 
to constitute actionable harassment. Receiving a nude 
photo of your supervisor probably meets this standard. 
Similarly, demanding sex or a date in exchange for job 
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 • If you receive a complaint, you must investigate. A 
comprehensive investigation generally includes, at 
a minimum, interviewing witnesses to the alleged 
harassment.

 • Take prompt action to correct the harassment. Not all 
investigations will reveal that any harassment occurred. 
But if your investigation reveals harassment, you 
must take corrective action to prevent the harassment 
from occurring again. This can include counseling, 
training, disciplining, transferring, or even terminating 
the harasser. The corrective action you take must be 
reasonably well calculated to prevent the harassment 
from occurring again. If you fail to do enough to 
correct the problem, you will likely be held liable for 
any future harassment.

 • Follow-up with the complainant. If an employee claims 
they have been sexually harassed, you should let them 
know that you took their complaint seriously. 

Now that we know some of the things we can do to 
reduce exposure, let’s take a look back at a few of our 
examples:

My supervisor said I looked nice in my sweater
One of the best ways to prevent an internal complaint 
from turning into an EEOC charge or a lawsuit is to take 
it seriously. Your best defense is to respond quickly and 
comprehensively to all internal claims of harassment, and 
always document your efforts.

In this example, an employee complained to a company 
manager that her supervisor made her feel uncomfortable 
when he said she looked nice in her sweater. The 
company didn’t take the complaint seriously. The 
company sent the employee on her way and did nothing 
to document the nature of the complaint. Several weeks 
later, the employee filed a sexual harassment claim. By 
this time, however, she claimed that she had told the 
company that her supervisor (1) leered at her chest when 
he said she looked nice in her sweater; (2) frequently 
made other “sexual” comments to her; and (3) refused to 
stop when she objected to his comments.

By documenting the initial complaint at the time it 
happened, the company could have created an important 
piece of evidence to help prove that the employee’s real 
complaint was limited to a single comment about her 
sweater. Instead, the company was left to explain why it 
had failed to do anything at all. Additionally, by failing to 
take the internal complaint seriously, the company might 
have sent its employee right into the arms of the EEOC.
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Reducing liability
The biggest obstacle in defending sexual harassment 
lawsuits is that companies often fail to appropriately 
respond to internal harassment complaints. In federal 
court, employers generally are given one chance to 
address internal harassment complaints before they face 
any liability. This is called an “affirmative defense” to 
a harassment claim, and it generally is available only 
when employers meet the following requirements: (1) 
the employer must have a policy prohibiting harassment; 
(2) the employer must make sure its employees know 
about the policy; (3) the policy must contain a complaint 
procedure for employees who believe they have been 
harassed; and (4) the employer must take prompt 
corrective action when they receive a complaint.

While it is impossible to completely eliminate the risk of 
liability for sexual harassment complaints, employers can 
take the following steps to reduce their exposure: 

 • Implement a policy prohibiting sexual harassment (a 
sample policy is included at the end of this article). The 
policy should inform employees that the company will 
not tolerate harassment and it should advise employees 
what they should do if they believe they have been 
harassed. Distribute the policy to all employees. The 
policy has no value if your employees haven’t seen it, 
or if they can claim in court that they weren’t made 
aware of the policy. To prevent this from occurring, 
require that your employees sign a form acknowledging 
that they received and read the policy.

 • Watch for signs of sexual harassment. Employers have 
been held liable for harassment that they “should 
have” known about, even when their employees fail 
to complain. Federal courts have reasoned that if 
the harassment occurred under your nose, you must 
have, or at least should have, been aware that it was 
occurring. If you witness what you believe may be 
harassment at work, you should either try to address it 
appropriately, or report it to the authorized person per 
the employer’s policy. For example, if your company 
or practice has a human resources manager, report the 
harassment to that person.

 • Tell your employees that sexual harassment will not be 
tolerated in the workplace.

 • Take all complaints seriously. Remember, anyone 
can file a harassment claim at the EEOC. You are the 
first line of defense—if you receive a report of sexual 
harassment, make sure your employee knows you plan 
to take their complaint seriously.

Continued on page 4



March/April 2010 3

This is a comprehensive 
harassment policy that should 
be effective in most jurisdictions. 
This particular policy prohibits 

[COMPANY NAME] is strongly committed to the 
principle of fair employment and, as such, it is [COMPANY 
NAME]’s policy to provide employees a work environment 
that is free from all forms of discrimination and harassment.  
In recognition of each person’s individual dignity, racial, 
ethnic, religious, sexual and other prohibited harassment of 
[COMPANY NAME] employees will not be tolerated.

Unwelcome harassment is verbal or physical conduct by 
an employee or any individual (including patients, vendors 
and other business relationships) that denigrates or shows 
hostility or aversion toward an employee because of race, 
color, sex, creed, religion, age, national origin, handicap or 
disability, marital or family status, veteran status, sexual 
orientation, citizenship status or other status protected by 
law, and that:

1) has the purpose or effect of creating an intimidating, 
hostile, abusive or offensive working environment; or

2) has the purpose or effect of unreasonably interfering 
with an individual’s work performance; or

3) otherwise adversely affects an individual’s work 
performance.

This includes acts that are intended to be “jokes” or “pranks” 
but that are hostile or demeaning with regard to race, color, 
sex, sexual orientation, creed, religion, age, national origin, 
handicap or disability, marital or family status, veteran 
status, citizenship status or other characteristic protected by 
law.

As part of the above-stated anti-harassment policy, no 
employee or any other individual (including members, 
vendors, donors and other business relationships) may 
sexually harass any [COMPANY NAME] employee. 
Sexual harassment includes unwelcome sexual advances, 
sexual jokes or comments, requests for sexual favors or other 
unwelcome verbal or physical conduct of a sexual nature. 
This policy is violated when:

1. submission to such conduct is made, either explicitly 
or implicitly, a condition of employment;

not only sexual harassment, but 
also harassment based on other 
protected characteristics, such 
as race and religion. However, 

remember that state and local laws 
vary, so you should always consult 
your practice’s attorney. 
  

SaMplE polIcy

2. submission to or rejection of such conduct is used 
as a basis for employment-related decisions such 
as promotion, discharge, performance evaluation, 
pay adjustment, discipline, work assignment, 
or any other condition of employment or career 
development; or 

3. such conduct otherwise unreasonably interferes 
with work performance or creates an intimidating, 
abusive or offensive working environment.

Any employee who has a question, concern, or complaint 
of discrimination, including harassment based on race, 
color, sex, sexual orientation, creed, religion, age, national 
origin, handicap or disability, marital or family status, 
veteran status, citizenship status or other protected status 
must bring the matter to the immediate attention of the 
[INSERT TITLE] or any other member of management. 
Any member of management who becomes aware of any 
complaint of harassment shall immediately contact the 
[INSERT TITLE].

All reports of inappropriate conduct will be promptly 
and thoroughly investigated, and [COMPANY NAME] 
will act to ensure that any improper conduct ceases 
immediately and corrective action is taken to prevent a 
recurrence. Any employee who violates this policy will 
be subject to the full range of disciplinary action, up to 
and including termination of employment. [COMPANY 
NAME] will inform the complaining employee of the 
resolution of the complaint as appropriate.

All complaints will be treated confidentially to the extent 
practical for an effective resolution. No employee will 
suffer adverse employment consequences as a result 
of making a good faith complaint or taking part in the 
investigation of a complaint. An employee who knowingly 
alleges a false claim against a manager, supervisor, 
or other employee or individual will be subject to the 
full range of disciplinary action, up to and including 
termination of employment.

policy prohibiting Sexual and other Unlawful Harassment
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call foR aUtHoRS: Interested in submitting 
articles for consideration for the Practice Management 

Notes series? If so, please contact Ms. Beth Hayson at 
bhayson@aaoms.org. Possible topics include, but are not 
limited to: financial management, legal, marketing  
and practice building, office and personnel administration,  
practice organization, regulatory requirements 
and retirement/estate planning. 

failed to provide a workplace free of sexual harassment. 
Of course, the clinic had a hard time explaining to the 
EEOC why it had done nothing at all when the employee 
complained to her managers.

Summary
As our examples demonstrate, sexual harassment claims 
come in a variety of shapes and sizes. But the basic tools 
for reducing liability are always the same. The first step 
is to implement a policy prohibiting sexual harassment, 
and a sample policy is included on page 3. Once you have 
a policy in place, make sure your employees know about 
the policy. Having a policy will not be effective unless 
your employees see it. Make sure everyone gets a copy, 
and have them sign something acknowledging that they 
received and read the policy.

Next, take all complaints seriously. If you receive a 
complaint, let your employee know that you plan to 
investigate their concerns. Then, conduct a thorough 
investigation. Document the complaint and your 
investigative results. If your investigation reveals any 
evidence of harassment, take prompt action. Finally, 
follow-up with the complainant. n

Jeremy B. Lewin is a partner in the Chicago law office of Barnes & 
Thornburg LLP and a member of the Labor and Employment Law 
Department. Mr. Lewin advises employers regarding compliance 
with state and federal employment laws and represents management 
in labor and employment litigation matters before state and federal 
courts and administrative agencies.
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My supervisor just handed me  
a nude photo of himself
In this example, an employee complained that her 
supervisor handed her a nude photo of himself--and she 
had the photo to prove it! The company investigated 
and determined that the supervisor had either brought in 
the photo, or had given another employee access to an 
Internet site where he had posted the photo. Following its 
investigation, the company did nothing more than place 
a letter in the supervisor’s personnel file warning him not 
to allow his personal Internet activities to make their way 
into work.

Here, the company responded to the complaint and 
documented its efforts. However, the company failed to 
take corrective action reasonably calculated to prevent the 
harassment from occurring again. Two years later when 
another set of nude photos arrived at work, the company 
was held liable. The court reasoned that the company had 
allowed a recurrence of the harassment by failing to take 
appropriate corrective action the first time around. In this 
case, given the severity of the supervisor’s conduct, the 
company should have done more than place a letter in his 
personnel file.

a patient at our clinic always asks me out
How can an employer be liable for something done by 
a non-employee? And since when did asking someone 
out constitute sexual harassment? In fact, employers 
have an obligation to provide a workplace free of sexual 
harassment, even if the harasser is not an employee. In 
this example, a receptionist at a clinic complained to 
her managers that a patient repeatedly asked her out 
when he visited the clinic. While a single request for a 
date probably would not constitute actionable sexual 
harassment, the patient’s frequent requests might.

Nevertheless, when the receptionist complained to her 
managers, she was told that there was nothing the clinic 
could do since the patient was not an employee. The 
patient continued to request dates and the receptionist 
continued to reject him. Eventually, the receptionist filed 
an EEOC charge in which she claimed that the clinic had 


