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Re: Notice 2012-40 
 
As health care providers and suppliers, we appreciate the opportunity to provide our 
perspective on Notice 2012-40 regarding Health Flexible Spending Arrangements and 
thank you for considering our comments.  
 
Our organizations are concerned about the limitations that were placed on Flexible 
Spending Arrangements (FSAs) following the enactment of the Patient Protection and 
Affordable Care Act (PPACA).  FSAs were established almost 40 years ago to provide 
employees with a flexible benefit to help them cover the rising costs of health care. 
Today, hundreds of thousands of Americans – many of whom have middle-class incomes 
– rely on medical FSAs to cover their out of pocket health care costs.  FSAs are 
particularly important for patients with chronic illnesses, who often see multiple 
providers and take multiple medications to maintain their health and avoid costly 
complications.  For these patients, even nominal cost-sharing can pose a financial burden. 
FSAs can help them meet these obligations.   
 
We believe the FSA provisions in PPACA are a step back for consumers at a time when 
out of pocket costs for health care have never been higher.  When you factor in the rising 
costs of deductibles, co-pays, and prescription medication, out of pocket costs for 
“traditional” medical insurance (excluding vision and dental) easily exceed the recently 
enacted $2,500 annual cap.  In fact, the average costs for workers with an aggregate 
deductible for family coverage are $1,053 for HMOs, $1,344 for PPOs, $1,860 for POS 
plans, and $3,559 for HDHP/SOs.1  
 
We are concerned that if out-of-pocket costs for traditional medical insurance exceed the 
newly established $2,500 annual limit, consumers will be forced to make hard decisions 
about the affordability of additional health care costs like vision and dental care.  
Consumers often spend FSA dollars on these types of healthcare services and we are very 
concerned that once the caps are enacted they will no longer have that flexibility. 
 
Although the IRS does not have the authority to roll back the caps that were mandated in 
PPACA, the IRS requested comments in Notice 2012-40 regarding the possibility of 
making adjustments to the current “use-it-or-lose-it” provision that governs FSA fund 
usage.  We believe the IRS should fully examine the impact of implementing both the 

                                                 
1 Kaiser Family Foundation. Employer Health Benefits Survey 2008.  
 



new FSA caps and changing the “use-it-or-lose-it” provision before moving forward.  As 
PPACA does not call for any adjustments to the “use-it-or-lose-it” provision, we 
respectfully ask the IRS to be cautious about making adjustments to that policy before the 
impact of the new FSA caps can be fully analyzed. 
 
Many parties agree that FSA accounts are underutilized by consumers and we believe any 
adjustments that can be made to increase usage should be examined.  One such proposal 
promoted by health care providers and suppliers is to adjust the “use-it-or-lose-it” 
provision to permit consumers to roll over unused FSA funds into the following calendar 
year without penalty.  This alteration could take several different forms to allow 
consumers to maintain their full contribution of FSA dollars without penalizing those 
consumers who do not exhaust their funds annually.  Allowing consumers to roll over the 
money in their FSA account and surpass the $2,500 annual cap, could help offset 
PPACA’s limiting affect on consumer participation.   
 
We also support allowing consumers to “cash out” the entirety or a pre-determined 
amount of money from their FSA as taxable income at the end of the calendar year.  We 
believe an end of the year “cash out” would eliminate consumers’ concerns about the loss 
of unused funds and encourage greater participation in FSA benefit programs.  Too often, 
the fear of losing unused FSA funds at the end of the year prevents consumers from using 
an FSA altogether or putting enough money into the FSA for needed health procedures. 
This apprehension runs counter to the needs and benefits of consumers, providers, and 
suppliers alike. We believe health flexible spending arrangements should be available for 
consumers to address health care needs without the fear of losing money that isn’t used.  
 
Thank you for considering our comments and taking the time to review ways in which to 
make FSAs more effective.  In conclusion, we believe that adjusting the “use-it-or-lose -
it” provision associated with FSAs can make such arrangements  an even more powerful 
tool by helping consumers prioritize their health care needs and set aside appropriate 
funds to pay for uncovered services while removing the anxiety associated with the 
potential for outright loss of hard-earned money. Please contact Ms. Jeanne Tuerk of the 
American Association of Oral and Maxillofacial Surgeons at jtuerk@aaoms.org or 
847/678-6200 if you have questions. 
 
Sincerely, 
 
Academy of General Dentistry 
American Academy of Oral and Maxillofacial Pathology 
American Academy of Periodontology 
American Association of Endodontists 
American Association of Oral and Maxillofacial Surgeons 
American Association of Women Dentists 
American Dental Association 
American Society of Dentist Anesthesiologists 
National Dental Association 


